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Dear Sir: 



^600 



In response to the Office Action mailed 11/29/02, the Applicant submits the following 
remarks in reference to the Examiner's Notice of Restriction/ Election. 



RESTRICTION / ELECTION 

1 . The Examiner has indicated the Applicant did not elect a single species of the neutron 
source, neutron sensor and neutron shield material, contrary to the requirements of the 
8/27/02 Office Action, sections 4, 5, and 6, respectively. In order to properly address the 
species election requirement for the neutron source, the Examiner has stated that the 
Applicant must specifically identify which one member of the group listed in claim 8 is 
being elected for examination. 
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In response to the Examiner's restriction to a single member of the neutron source group 
listed in claim 8, the Applicant dects with traverse the fission source ^ 
However, the Applicant believes the restriction requirement is improper at least for the 
reasons stated in MPEP §803.02: 

"If the members of the Markush group are sufficiently few in number or so closely related 
that a search and examination of the entire claim can be made without serious burden, 
the examiner must examine all the members of the Markush group in the claim on the 
merits, even though they are directed to independent and distinct inventions." (emphasis 
added). 

The group listed in claim 8 meets the criteria per MPEP §803.02. Specifically, the 
members of the group are sufficiently few in number (i.e., 3 listed members) that they do 
not constitute a serious burden on the examiner. Further, they are closely related by 
virtue of the specific property sought, e.g., as alternative sources for generating neutrons 
in the instant invention. Per MPEP §803.02, the Markush grouping of claim 8 is therefore 
proper and the examiner "must examine all the members of the Markush group in the 
claim on the merits even though they are directed to independent and distinct inventions." 
The Applicant respectfully requests reconsideration of the restriction requirement per 37 
CFR §1. 143 and examination of the claim on the meits. 

In claim 12, the Examiner has, in like manner, indicated the Applicant did not elect a 
single species of the neutron sensor. In response to the Examiner's restriction 
requirement to a single member of the Markush group listed in claim 12, /the Applicant 
provisionally elects with traverse the ^He gas-proportional counter . J 




However, as stated hereinabove, the Applicant asserts the restriction requirement is 
improper in view of MPEP §803.02 because the cited group members are closely related by 
virtue of the purpose sought and claimed in the instant invention, e.g., to determine 
neutrons. As such, the claimed members represent a proper Markush grouping. The 
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Applicant respectfully requests reconsideration of the restriction requirement per 37 CFR 
§1. 143 and an examination of claim 12 on the merits. 

In claim 13, the Examiner has also required an election of a single species of neutron 
shield. The Applicant provisionally elects with traverse the shield comprising ^QB . Again, 
in view of MPEP §803.02, the Applicant asserts the restriction requirement to a single 
species in claim 12 is improper. The grouping in the instant claim cites at most 2 group 
^ members, and combinations thereof, which constitutes a group of sufficiently few numbers 
that a search and examination of the entire claim elements can be made without serious- 
burden. Further, the cited members are closely related by function as neutron shields. In 
short, because the members of the claim meet the criteria defined in MPEP 803.02, the 
claim is a proper Markush grouping. The Applicant respectfully requests reconsideration 
of the restriction requirement per 37 CFR §1.143 and examination of claim 13 on the 
merits. 

2. The Examiner has also required the Applicant to list all claims readable on the elected 
species, per the requirement in Section 8 of the previous Office action. As stated in the 
MPEP §806. 04(e): "Claims are never species,... Species are always the specifically different 
embodiments." (emphasis added). 

In view of MPEP §806 .04(e) , the Applicant provides the following list of claims with respect 
to the different embodiments in response to the Examiner's requirement. 

In the present application, claims 1-4, 8, 12, 13, 14 and 15 are generic. Claim 9 reads on 
the species embodiment of fission-source provisionally elected in Claim 8. Claims 5-9 and 
1 1 read on the species embodiment of ^He gas-proportional counter enumerated, and 
provisionally elected, from claim 12. 
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Per 37 CFR 1. 146, the Applicant understands that because no generic Group I claim has 
yet been held to be unpatentable, all Group I claims (1-15) remain in the application 
pending review on the merits. 



Applicant has made an earnest attempt to respond in a proper manner to the Examiner's 
requested actions in this case. Should the Examiner identify any further requirements, he 
is invited to contact the undersigned for resolution thereof. Applicant respectfully 
requests that a timely movement toward Allowance be made in this case. 



Stephen R. May (Kl-53) 
Intellectual Property Services 
Battelle Memorial Institute 
Pacific Northwest Laboratories 
P.O. Box 999 
Richland, WA 99352 
(509) 375-2387 



CLOSURE 



Respectfully submitted, 



Stephen R. May 
Reg. No. 29,255 
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